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ABSTRACT

Ensuring and protecting children's rights is a priority of state policy. The recognition of
children's personal and property rights, their observance, protection and proper
regulation of relations arising from them should be an important condition for the
development of all spheres of social and economic life in our country.

The article comprehensively analyzes the scientific and practical problems
connected with the regulation of children's rights in the current legislation, the
determination of directions of their solution is an important theoretical and practical task
for the improvement of the relevant section of the civil and family legislation
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The protection of the rights and legitimate
interests of minors in our country, the creation
of the necessary conditions for their
comprehensive maturation is an urgent issue.
After all, care for the future determines the
future of the state and society. Ensuring and
protecting children's rights is one of the
priorities of state policy.

Protection of children's rights in the
Republic of Uzbekistan is carried out in
accordance with the norms established in the
Constitution of the Republic of Uzbekistan, the
Family Code of the Republic of Uzbekistan and a
number of other normative legal documents.
The Constitution of the Republic of Uzbekistan,
in accordance with the generally recognized
norms of international law, guarantees the
rights and freedoms of man and citizen of the
Republic of Uzbekistan (the principle of support
for motherhood, fatherhood and childhood in
the Republic of Uzbekistan). Uzbekistan), and
also takes maternity, childhood and family
under the protection of the state (Article 65 of
the Constitution of the Republic of Uzbekistan),
strengthens the socio-economic basis and the
legal basis for the normal education, upbringing

and  development of children. The
implementation of Uzbekistan's policy on
ensuring the rights of the child is based on the
provisions of the UN Convention on the Rights
of the Child and other international legal
instruments on human rights and freedoms,
which have been implemented in more than 100
laws and other normative legal documents,
among which the Constitution has priority.
Uzbekistan has established a solid legal
framework and organizational and legal
mechanisms to ensure respect for and
protection of the rights of children, the laws "On
guarantees of the rights of children" and "On
state policy with regard to young people".

At present, "ensuring family stability,
increasing the family's responsibility for raising
children, and protecting mothers and children
are of great importance. However, "the
legislative base for strengthening the institution
of the family is imperfect, the absence of a solid
legal basis for the protection and support of the
family based on a study of law enforcement
practice and best foreign practices" requires
improvement of family and legal regulation of
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the protection and implementation of children's
rights.

In the theory of law, the legal system is
divided into legal branches, sub-branches and
institutes. A field of law is an isolated totality of
legal norms regulating homogeneous social
relations. According to A. S. Pigolkin, the area of
law is considered as "the largest and relatively
independent department of the legal system,
which includes legal norms regulating a certain,
qualitatively isolated area of public relations
and usually requiring certain legal means of
influencel." Pigolkin distinguishes 15 branches
of law, including civil and family law as
independent branches of law, V.V. Lazarev and
S.V. Lipen2, in different periods the doctrine
divided different branches of law - from 10 to 15
and more 3. In turn, the institute of law is a
separate group of legal norms regulating certain
types of public relations.

One of the most important institutions of
family law is the institution of children's rights.
As Al Zagorovsky noted, "The family union
includes three kinds of relations: relations
between spouses, between parents and
children, and between guardians and
custodians”. Regulated by law, they create three
institutions of family law: marriage, parents and
children, and guardianship and custody.

Modern ideas about the system of family
law are most vividly expressed by L.M.
Pchelintseva, in her opinion, "the system of
family law includes general and special (special)
parts. ..The separate part of family law includes
many institutes, each of which regulates certain
types of social relations. These include: ... rights
and duties of parents and children
(establishment of origin of children, rights of
minor children, rights and duties of parents,
etc.).

However, the above points leave open
the question of which branch of law the institute
of the rights of the child belongs to, since the
important and fundamental question of the
relationship between family law and civil law
has not yet been resolved unambiguously. A
number of scientists consider family law to be a
small branch of civil law. This approach is

clearly revealed by G.F. Shershenevich3: "The
family, marriage should not become in the first
place, and should not be moved away from
property, contracts, wills. That is why we
believe that family law should be a part of civil
law. However, in science there is an opposite
position. This position is taken by V.A.
Dozortseva "Family law regulates mainly non-
property relations, and therefore family
relations are beyond the scope of civil law...
Property relations included in family law are not
commodities and money, they do not serve the
economic turnover characteristic of civil law.
The property relations of family members
(payment of alimony) are not primary relations
and acquire a derivative character based on
their mutual personal relations.

But in the Republic of Uzbekistan family
law as an independent branch has the following
features:

1) only citizens can be the subject of
family relations;

2) family legal relations arise from
specific legal facts: marriage, kinship, maternity,
paternity, adoption of child to foster family and
civil legal relations arise from contracts and
other agreements, obligations, decisions of
courts, state bodies and local authorities.

3) family relations, as a rule, are long-
term and bind not outsiders (as in civil law), but
relatives;

4) family relations are characterized by
strict individualization of their participants,
absence of exchange of other persons in these
relations;

5) in their content family relations
consist mainly of personal and then property
relations;

6) Family relations are of a character
based on personal trust, since the main place in
them is occupied by the personal relations of
family members.

Without denying these features, family
law seems less reliable than the opposite view
that it is a sub-branch of civil law. This
conclusion can be supported by the following
points: Family law is not an independent branch
of law, because in the process of legislative
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reform in the mid-90s of the twentieth century,
part of the norms and institutions from family
law was transferred to civil law.

This change in the institution of
guardianship and custody (the RUz Civil Code
retained the norms of requirements for
guardians and custodians, the rights of the child,
the specific rights and responsibilities of
guardians/ custodians raised by their own
family or guardians/ custodians are appointed
in relation to children); confirmed that civil law
rules would not change. This situation indicates
that there are changes in the subjects of civil and
family law, characterized by their gradual
convergence, in which some institutions of one
branch harmoniously "move" into the other
branch. Civil law (among others) is a subject of
regulation of public relations, the subjects of
which can be only citizens, for example:
inheritance according to the law, where only
citizens can be testators and heirs; only a citizen
can conclude a unilateral contract in the form of
writing a will on inheritance under a will, etc.

From agreements such as family legal
relations, civil legal relations (marriage
contract, agreement to pay alimony, agreement
to exercise parental rights of parents living
apart, etc.), contracts (consent of husband or
wife to dispose of joint property of spouses,
indicate the transaction subject to registration,
the transaction for the commission of which the
law established the mandatory notary form);
court decisions (establishment of paternity,
alimony relations between grandparents and
great-grandchildren, etc.) may come out of the
agreement.

As an example, agreements concluded in
a decisive condition. If the parties have
stipulated the termination of rights and
obligations by its coming or not coming, the
transaction is considered conditional. (part 2 of
art. 104 of the Civil Code of the RUz). Thus, prior
to the onset of a situation (condition) specified
in the contract, the rights and obligations of the
parties to the contract exist, and therefore legal
relations continue. For example, if the landlord
rents a dwelling before the marriage and this
continues until it is not clear when it happened,

that is, renting a dwelling creates a continuing
legal relationship.

The notion that almost all relations in
family law are of a continuing nature is, in our
opinion, incorrect. Spousal relations
indisputably continue, as the marriage only
ends if one of the spouses dies or is declared
dead or the marriage is dissolved (Chapter 7 of
the Family Code). The law does not allow a
marriage to be concluded on the basis of a
certain condition, much less the registration of a
marriage without the intention to create a
family, i.e. a fictitious marriage leads to its
invalidity. (Part 2 of Article 49 of the Family
Code). Also, the property relations of husband
and wife are considered to be uninterrupted
when the legal regime of property of spouses is
in force and also ceases when the marriage is
dissolved.

If there is a contractual order of the
property of the spouses or there is an agreement
between them on the division of property, its
duration is determined by the conditions
specified in this contract or agreement.This
conclusion once again emphasizes the
inseparability of family relations from civil
relations. Overall, the marriage contract clearly
proves the unity of civil and family law.

The relationship between parents and
children is considered continuous. Parental
rights under chapter 11 of the Family Code
cease when children reach the age of eighteen,
as well as when minors marry and have full legal
capacity until they reach majority, and in other
cases prescribed by law cease when they reach
majority. Relations between the parents of adult
children who are unable to work are
uninterrupted. Under article 66 of the
Constitution, adult children who are able to
work are obliged to take care of their parents.
This relationship lasts throughout the life of the
parents. Article 314 of the Civil Code establishes
non-transferable rights. According to it, the
rights that are closely connected to the person
of the creditor, in particular claims for alimony
and compensation for harm to life or health,
cannot be transferred to another person. It is
difficult to agree with the thesis that it is
impossible to exchange subjects of family legal
relations.
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Naturally, exchange of subjects in
marriage relations is not allowed, as for the
conclusion of a new marriage it is necessary to
dissolve the previous marriage (Article 47 of the
Family Code), and entry into a new marriage
does not lead to the replacement of relations,
but to the emergence of new conjugal relations.
However, in family law, there are relations in
which subjects may be replaced. An example of
such a relationship may be the placement of a
child under guardianship, foster care, foster
care or adoption of a child, placement of a child
in an educational institution. Since the
topic related to moral and educational
perceptions is beyond the scope of this study,
we will only emphasize the substitution of the
subject responsible for the education of the
individual in such relationships in some cases. It
is undisputed opinion that personal non-
property relations prevail in family relations,
but the majority of such relations are regulated
by norms of morality, propriety and custom, and
are not regulated by law at all. In addition,
according to Part 3 of Article 9 of the Civil Code,
the exercise of civil rights must not violate the
rights and legally protected interests of others.
Hence, the principle that participants in civil
legal relations must act honestly, reasonably
and fairly. This principle acquires a more moral
character.

In our opinion, this principle in family
relations is practically more important than in
civil law relations, because it is in the family, in
relations between spouses, parents and
children, as well as other relatives, from
strengthening the family to strengthening
family relations, mutual love, trust and respect,
consent, help each other and building on the
sense of responsibility of all its members to the
family, preventing arbitrary interference of any
person in family affairs, ensuring the right of
family members to freely and that these There is
also no possibility of legal regulation of certain
personal non-property rights as defined in the
norms of family law. M.V. Antokolskaya stated
that "the law with respect to such relations
defines only external limits of their emergence
and termination: conditions of marriage,
termination of marriage and establishment of

paternity, deprivation of parental rights, etc. are
beyond legal regulation.

It should be noted that in Article 5 of the
Family Code family law regulates personal
property and property relations between family
members, but not all personal property and
property relations regulated by law are
regulated by family law.

Inheritance relations, contractual
relations (except as expressly stated in the
Family Code (for example, according to T. Y.
Sinelnikova, "the Family Code of the Russian
Federation shall regulate only the property
relations of spouses, as defined by the marriage
contract, since article 8 of the Family Code of the
Russian Federation - the rules of the chapter
"Contractual regime of property of spouses” in
the civil law is absent, since their occurrence
depends on the legal facts relating to the
marriage and manifestation of the will of the
spouses regardingln our opinion, although
alimony obligations are civil law obligations, as
they do not differ from other civil law
obligations on the basis of their emergence,
change and termination, as well as on the
principles of execution, especially article 347 of
the Civil Code allows consideration of claims for
the recovery of alimony, and does not consider
claims for compensation for damage caused by
a citizen's injury or death, and article 347 of the
Civil Code does not allow renewal of alimony
obligations, regulates ¢ Therefore, the
predominance of private non-property or
property relations cannot be a criterion
determining the independence of the legal field.
Not all family relationships can be characterized
as based on personal trust. If a child and one
parent live apart, that parent is not exempt from
the obligation to support the child. Voluntary
support of the child in such a situation indicates
personal trust and a voluntary relationship.
However, the Family Code also provides for a
judicial procedure for the recovery of child
support, and Article 171 of the Code of Civil
Procedure provides for a judicial procedure for
the recovery of child support for minor children
(Articles 170,171,172, 173 of the Code). Article
117 of the Family Code defines the obligations
of spouses to provide for each other, and Part 1
of this article strengthens the obligation of

Furasian Research Bulletin

www.geniusjournals.org

Page |27


https://geniusjournals.org/index.php/erb/index

Volume 16|January, 2023

ISSN: 2795-7365

spouses to provide for each other financially.
This shows that this is not a relationship of
personal trust, but of an imperative nature, and
the law, in the case of refusal of such assistance,
needy, disabled, as well as the wife during
pregnancy and within three years of the birth of
an average child, an average disabled child of
eighteen years. age or from childhood, is
entitled to receive maintenance (alimony) from
the wife (husband), who is able to help.

At the same time, relationships based on
personal trust take place in civil law. For
example, the trust agreement (articles 817-831
of the Civil Code) is characterized by its
fiduciary nature, i.e. based on personal trust. In
addition, the fiduciary nature of this contract is
the possibility of unilateral refusal of its
performance, even  without specifying
appropriate reasons. In addition, there are
many other examples: for example, all contracts
with authors and performers are personal.

Chapter 37 of the Civil Code is devoted to
the types of the contract of work, i.e. contracts of
research, development and technological
works. According to part 1 of article 694 of the
Civil Code, the obligation of the contractor to
personally conduct scientific verification of
works is strengthened. Therefore, the nature of
the emerging relations between subjects cannot
be a criterion for classifying family law as an
independent branch.

Analysis of legislation of foreign
countries shows that (the French Civil Code (the
Napoleonic Code) and the German Civil Code) of
countries belonging to the continental legal
system, Germany and France define family law
as a sub-branch of civil law, and family relations
in these countries are regulated by civil law
normes.

Differences between family-law and
civil-law relations are as important and few as
their unifying features, which allows to include
family relations in the subject of civil-law
regulation. The specifics of family relations are
insufficient to allocate a set of norms regulating
these relations into a separate branch of law, but
we believe that it is sufficient to consider family
law as another sub-branch of civil law.

The rights of children, unlike other
family relationships, deserve special attention

from the legislator, even if they do not have a
qualitative  characteristic. = Currently, the
property rights of the child are clearly
enshrined in the Civil Code, while the procedure
and content of the realization of these rights,
which depend on the actions of the parents or
persons in loco parentis, are different.
The existing cases of inadequate realization of
the subjective rights of children are due, among
other things, to the lack of adequate information
about these rights from both parents and
minors.

In accordance with Chapter 2, paragraph
8 of the Cabinet of Ministers Decree of
15.03.2017 Ne 140 "On general secondary
education” confirms that the purpose of general
secondary education is to implement the
constitutional right of every person to receive
education and vocational training in accordance
with state educational standards. In this regard,
we consider it advisable to include the subject
"The legal status of minors in the Republic of
Uzbekistan" for high school students. This
proposal is very relevant, because children's
rights are reflected in more than 140 laws and
other normative legal acts of the Republic of
Uzbekistan, which makes it difficult for a non-
professional audience to study them. Based on
this situation, we propose to adopt a new
codified act - the Code of Children's Rights. It
covers the entire spectrum of children's rights,
including social, cultural, organizational,
children's rights, and social rights.
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